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USA-33s-538 - IND./TI 
Rev. 3-27-72 


intent to distribute narcotic drug.) 


uibiRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


\ 


73CRIM.1145 


UNITED STATES OF AMERICA, 


-v- 

STEVE POND 

and DAVID G. FANELLI, 


Defendant s 


INDICTMENT 



The Grand Jury charges: 

1. From on or about the 1st day of November, 1973, 
and continuously thereafter up to and including the date of 

the filing of this indictment, in the Southern District of 
New York, 

STEVE POND 

and DAVID G. FANELLI, 


the defendants and others to the Grand jury unknown, unlaw¬ 
fully, intentionally and knowingly combined, conspired, confederated 
and agreed together and with each other to violate Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 

2. It was part of said conspiracy that the said 
defendants unlawfully, intentionally and knowingly would distribute 
and possess with intent to distribute Schedule I and II 
narcotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknown in violation of Sections 812, 
841(a)(1) and 841(b)(1)(A) of Title 21, United States Code. 
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NF:et:i ISA "33s-529A - IND/lNF - Distrib.-Possess Controlled Subs-tance 
Rev. 5-27-72 (Succeeding Count) 

SECOND COUNT 

* 

The Grand Jury further charges; 

On or about the 7th d 3 y of December, 1973, 
in the Southern District of New York, 

STEVE POND 

and DAVID G. FANELLI, 

the defendant s , unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute a 
Schedule I controlled substance, to wit, 

approximately 77 pounds of marijuana. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b) (1) (B) X) and Title 18, 
United States Code, Section 2). 





p^ A ”?/f/ 5 ? 8 " P * 2 ” IND */ INF « (Conspiracy to distribute and possess with 
NF*ets 71 intent to distribute narcotic drug.) 


OVERT ACTS 

In pursuance of the said conspiracy and 
to effect the objects thereof, the following overt 
acts were committed in the Southern District of 
New Yorlwc and elsewhere: 

1. On or about December 4, 1973, the defendant STEVE POND 
boarded AMTRAK Train Number. 40 at San Diego, California 

2. On or about December 7, 1973, the defendant, E&VID G. 
FANELLI, met the defendant STEVE POND, at Pennsylvania 
Railroad Station, New York, New York. 

3. On or about December 7, 1973, the defendant, DAVID G. 
FANELLI, carried a suitcase containing marijuana in 
the vicinity of Pennsylvania Railroad Station, New 
York, New York. 

(Title 21, United States Code, Section 846) 
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\ rgMCRANDUM G?niCN 

\ 

\ Tha J^andanta herein have been charged in a two 
count imjictmamt with conspiracy to violate faderal narcotics 
U.*3 and with illegal possession ox approximately 77 pounds 
of marijuana. Pursuant to Hula 41 of the Fed.R.Crim.?. 
both defendants have moved to suppress the evidence on tha 
ground that it was seized under a defective search warrant. 
Defendant Pond has also moved to suppress post-arrest state¬ 
ments on various alternative grounds. An evidentiary hearing 
---.was held relating to the a a matters. 
option to Suppress the Evidence 


It appears that a search warrant was issued by a 
Magistrate on December 6, 1973 based upon the affidavit of 
George Sweichort, a Special Agent for the Drug Enforcement ~ 
Administration (DZA). The affidavit alleged that the affiant 
had received his information from another agent in California. 
Tha California agent had reported that ha in turn had received 
information from an unnamed source to the effect that one Bill 


Pond had checked for transportation aboard a train at the 
San Diego Am track station a blue-gray suitcase and a fcofclocker 
containing a large quantity of marijuana. Tha informant claimed 
to have bean certain that he had detected the odor of marijuana 
emanating zrem the baggage. In addition, tha affidavit rscited 
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that baaed on his "past experience, skills end tt » i^^ 
developed such as the disproportionate ratio of baggage weight 
to .ire the am-omant had concluded that a lar 3 e quantity 
Of marijuana was being transported on the train. The infer- 
tiant also relayed a description of defendant Pond, the 
clothes he was wearing, the numbers of the baggage claim, 
tickets he had received, and the estimated time of arrival 
of the train in New York City. All this information was 
contained in the affidavit, m addition, paragraph six of 
the affidavit set forth allegations tending to establish the 
grounds for belief in the sources' reliability. See copy 
of affidavit below.—^ 

On n_nt c. -7, -“tel with this search warrant, 
several DSA agents proceeded to Penn Station where the train 

was scheduled to arrive. A warrant for Pond's arrest had 
also besn obtained. 

Two of the agents stationed themselves in the 
baggage claim area at Penn Station in New York City where 
they posed as baggage claim employees. One of these agents 
executed the warrant by opening the foot looker. The blue-gray 
suitcase was not opened. Other agents observed Pond as he 

alighted item tlio cmia £vc r ' ^in n j 

r * - ,an J)i3 oO* Pond va3 cat at tlv> 

SCitiett by CO*" inf* 7?i j i - - 

s —n--nt * anelxi and ootn ver* followed A3 they 


t 






" alkad C033t ^ r to th * *W el*. counter. Pond was 
carry tag a raroon suitcase with white trie act mentioned 

ia the search warrant. Apparently when Pend reached the 
bassage claia counter he presented hie claim stub, and 
collected the blue-gray suitcase and the footlocker. Pond 
and Fanelli then left the train station with Pond carrying 
the footlocker and Fanelli the two suitcases. Shortly the,,*. 

af£ “’ £h67 ^ both arrested. All three ite» of luggage 
wars then taken to the DEA offices where they were opened. 

The footlocker proved to contain 19 bricks of marijuana and 

the maroon and bine-gray suitcases, 12 and 13 bricks of the 

sace substance, respectively. The bricks had each been 

wrapped in red and brown paper and were also enclosed in 
plastic material. 

Shortly after the hearing commenced the Court 
ruled that the affidavit in support of the search warrant 
wae l-hlly siuricient on its face to support a finding 
of probable cause for the issuance of the search warrant. 

Tne standards employed in taking this ruling were those 
enunciated by the Supreme Court in the so-called "two-prong" 
test in Aguilar v. United States. 373 U.S. 103 (1964). 

Under this test nn affidavit based solely on the hearsay 
report of an unidentified informant must disclose the facts 
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or* vhicn the in_i.oraiant relied to base hi3 conclusions that the 
drugs ware where ha claimed them to ba and the circumstances 
froa which it was concluded that the informant was reliable. 

Id. at 114. 

The Swsickart affidavit revealed that the informant 
had swelled the marijuana and had also used another "indicator”, 

s 

i.e., the disproportionate ratio of baggage weight to size to 
buttress his conclusion that the baggage contained marijuana. 
This particular informant was not unknown to the authorities 

■ 

and ha had proven hi3 reliability on a number of other occasions 
in tne past. It was averred that the Informant had an acute 
sense of smell which had "been invariably accurate in the 
pa3t detection of marijuana in similar circumstances" to those 
in this ca3e. Two specific examples were cited to reaffirm 
the informant*3 reliability. 

Having read this affidavit "in a conaaonsense and 
realistic fashion" United States v. Harris , 403 U.S. 573, 

577 (1971) citing United States v. Ventresca , 303 U.S. 102 
(1965) this Covert concluded that the Aguilar requirements 
had been met. 

i o 

I • 

Faced with this ruling, the defendants* attack neces¬ 
sarily centered on the accuracy of the statements contained 

I 

? 

in the affidavit.. In this regard, thi3 Court was more than 

* 

I 

; - 5 - 







4 


j 


liberal in proceeding to a hearing on this issue without 
requiring the defendants to make an initial shoving of the 
existence of falsehood in tha affidavit or other imposition 
on the Magistrate. United States v. Dunninzs . 423 F.2d 336, 
S40 (2d Cir. 1969), cert, denied, 397 U.S. 1002 (1970). 3a 
toat as it may, it soon appeared early at tha hearing that 
there was at least soon minimal basis for the defendants* 
position; Thus Special Agent McCravy (the California agent) 
testified that contrary totfiat the affidavit indicated he 
had not been told tbit the informant had partially based 
nis conclusion that there v.-a marijuana in the baggage on 
the disproportionate ratio of baggage weight to siza. 
Subsequent efforts by the government to offset this testimony 
vers, in this Court’s opinion, unsuccessful. A roading of 
tne transcript of tha hearing discloses that the discrepancy 
between this testimony and the a legations in the affidavit 
was not resolved. Accordingly, I find that there vas indeed 
a misrepresentation in tha affidavit and, in tha absence of 
contrary testimony, that the defendants have shown that tha 
informant had not in fact based his report on the dispropor¬ 
tionate ratio of baggage weight to size as alleged in the 
arridavit. However, there has been no evidence that the nis- 
~epresentation vao intentional. Cn the contrary, I find that 
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at tha ™ 3!: iC waa negligently tada. The other allegations 

of misrepresentation-concerning the agents' basis for giving 

credence to the informant's report-tfae Court finds without 

rarit as not supported by tha evidence adduced during tha 
hearing. 

Having found a misrepresentation, the issue presented 
is whether tha misrepresentation is of such a character that 
tha search warrant oust be invalidatad. 

In its raceot dacislon in Unload States v. C-onealea. 

483 F ’ 2d S33 * 837 ' 33 <1”3) the Second Circuit discussed 
f- a standards to ba applied whan a discrepancy in a support¬ 
ing affidavit to a search warrant tea been established. The 
Court noted that three other circuits have held that "when 
tha truthfulness of tha facts underlying a warrant has become 
suspect, the warrant will ba sat asida and the evidence 
derived from it suppressed where there is a shewing that tha 
affiant has mada a notarial and knowing misstatement in tha 
affidavit." Id. at 837. The Court also took note of other 
variations on the standard. Thus, under a stricter view, the 
warrant should ba set a3ide if a material misrepresentation 1 
is negligently node. In Conn,ales the Court was not constrained 
to adopt one particular test since it found the misrepresenta¬ 
tion to have been non-material and negligently made. Meverthd.ee 
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tnis Court foals that tha Gonzalez daciaion points the way 
to a proper resolution of the cpiestion presented here. 

Tha pivotal issue in thi3 case is whether the mis¬ 
representation or tha mis 3 tatament in the affidavit was 
’’material’** that la* whether it was of such a nature that 
were it not found in tha affidavit, no finding of probable 
u; use could be made and tha warrant could not have been issued. 

2 find that the affidavit supports a finding of 
probable cause absent the allegation as to tha ratio between 
the baggage weight and size. In this Court's view, under 
tha circumstances of this case and given tha informant's 
prior experience and record of performance, the sense of 
smell was sufficient to make tha naces 3 ary probable cause 
finding. I therefore find that tha misrepresentation wa 3 
not material. 

Tha defendants have maintained that in this Circuit 
the rule ia that the accurate detection through smell of 
narcotics or alcohol,without more, is insufficient to support 
the issuance of a search warrant. This Court does not agree 
with that reading .of tha cases. 

In T?-vtor v. United States . 236 U.S. 1 (1932) a 
warrantless search based on the odor of whiskey alone was held 
invalid. In United Stataa v. Hanlon , 3D T.2d 369 (2d Cir. 1937), 

i 3 — 









an early Saccnd Circuit ca3a dealing with this issue, tha 

I 

Court following Taylor hold that aa arrest without, a V7 arrant 

| 

that w s based merely oa tha small of whiskey emanating frcia 
tha dafondant'a pranises was loyally insufficient. However, 
tha Court noted that ,r the officer could have applied for a 
warrant which . . . icight then have bean valid. ,f Id. at S70. 

i 

Subsequent cases such as Client Uai v. United States , 125 F.2d 
| 915 (2d Cir. 1942) and United States v. Krocenber^ , 134 F.2J 

I 

433 (2d Cir. 1943) also dealt with warrantless arrast3. 

* 

However, in these two cases, the Court found that there was 

I 

I 

Eor~ than tha san3a of snail to give the agents reasonable 
cau33 to believe that a crime was being comittad. In Chang 

! 

Uai tha defendant was observed making preparations prior to 

smoking opium and in Kronenberg ha va3 seen disposing of a 

✓ 

paner bag under susoicious circumstances. In Johnson v . 

| 

United States . 333 U.S. 11 (1943) the Supreme Court vas again 

i 

faced with tha issue. There tha officers, having smelled the 
odor of cpluai ccaing from the defendant's hotel room, proceeded 

I 

to knock on the door and arrest her without a warrant. Tha 

i 

Supreme Court held tua arre3t invalid noting that "[a]t tha 
time entry -733 demanded the officers were possessed of evidence 

i 

which a magistrate night have found to be probable causa for 
issuing a warrant.* 1 Id. at 13. 
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Tha Court went on to say: 







"If the presence of cdcr3 is testified to before a magisirrata 
and ha find3 the affiant qualified to know the odor, and it 
i3 one sufficiently distinctive to Identify a forbidden sub¬ 
stance, thia Court hag never held such a basis insufficient 
to justify i33uance of a search warrant. Indeed it might 
very well be found to be evidence of most persuasive character.” 
Id. 

Tha last Second Circuit case this Court has been 
able to find dealing with this issue i3 United States v. 

Lewis, 392 ?.2d 377, cert , denied, 393 U.S. 891 <1963). 

Ia Lewis a search warrant had been issued which in part 
stated that a "strong mash or alcohol odor” had been detected 
“from cracks in and around [defendant’s] door”. Id . at 373 
n.l. The lower court had upheld the warrant remarking that 
V7hile it might be the better practice for the Commissioner 
to require proof of the affiant *3 ability to recogniae the 
odor ”the detection of odors may be sufficient for the 
Issuance of a warrant." United States v. Lewis , 270 F.Supp. 

307, 311 (S.D.ll.Y. 1967) (Mansfield, J.). The Second Circuit 
affirmed stating: "Uhile an odor by itself does not justify 
a search without a warrant, sufficient probable cause for 
issuance of a search warrant is shewn when a sufficiently 
qualified person smells the distinctive odor of a forbidden 
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substance emanating froa the premises of a person previously 
convicted of an alcohol violation.’ 1 392 F.2d at 379 (citations 
omitted). 

It seems clear to thi3 Court from these cases that 
while it i3 true that the detection of drugs or alcohol odors, ' 
without more, xdLll not justify an arrest or a search without 
a warrant, it may veil support the issuance of such a warrant. 

[Pjrobable cause* which would justify the issuance of a 
search warrant is much le33 than the ’probable causa* required 
to legally arrest without a warrant.” Millar v. Sigler . 353 
?.2d 424, 427 (3th Cir. 1965), cart , denied . 334 U.S. 980 
(1966), relying cn Johnson v. United States , surra . The 
intervention of a judicial officer add 3 a new dimension to 
the proceedings. See United States v. Kaolan . 89 F.2d 369, 

371 (2d Cir. 1937); United State3 y. Reillie . 39 F.Supp. 21, 

22 (E.D.N.Y. 1941). 

The defendants' reliance on United States v. Condrick 
73 Cr. 226 (S.D.N.Y., filed Mov. 9, 1973) (Tenney, J.) is 
misplaced since in that case r.o warrant was initially issued. 
IThat disturbed the Court there was the fact that a warrant 
va3 not obtained although the officers had ample time to do 
so. Such is not the ca. u here. 
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The core troubling issue presented in this case 
raised by tha fact tnat the person who detracted the odor 
was not tha ona who svora to tha affidavit. Both Johnson, 
supra , and Lewis , supra, premised their observations on the 
fact that tha individual who was to appear or had aopeaxed 
before the Magistrate had presumably himself smelled the 
odors. In tha instant case tha informant relayed tha infor¬ 
mation to tha California agent who in turn gave tha information 
to the ITew York agent who then came before the Magistrate. 
Clearly, the affidavit wa3 based on hearsay evidence. This, 
however, is not fatal. An observed in Jone 3 v. United States . 
352 U.S. 257, 272 (1960); !, [.A]s hearsay alone dees not reader 
an affidavit insufficient, tha Commissioner need not have 
required the Informants or their affidavits to be produced, 

. . . so long as there was a substantial basis for crediting 
tha hearsay.” In this ca3a such a "substantial basis" would 
exist If there is some indication that the informant wa 3 
competent to smell the contraband. And while it would be 
preferable If the informant appeared before the Magistrate, 
the realities of tha3e situations, .13 hare, would appear 
to dictate that this cannot always occur. 

Mindful of tha Second Circuit’s 


admonition that 









is to give law enforcement officials tha assurance that 
whan a warrant is issued in a close case, its validity 
will be upheld’ 1 United States v. Lewis , 393 F.2d at 379, 
this Court hold3 that a ’’substantial basis” was provided 
to tha Magistrate upon which ha could independently con¬ 
clude that tha informant was qualified to detect the marijuana 
aroma. Hare, tha Magistrate was told that tha informant had 
an acuta sensa of smell and that ha had proven himself 
reliable under similar circtunatancas in past case3. He was 
given two specific instances in which tha informant had 
demonstrated his competence. Given the fact that in thi3 
case the informant was about 3,000 miles away and that tha 
train was due to arrive the nest day, thi3 Court deems the 
information given sufficient to support the issuance of the 
'warrant. 

Much was cade during the hearing of the improba¬ 
bility that a person could have smelled the aroma of the 
marijuana substance given tha fact that tha bricks were 
securely wrapped in tha manner noted abovs. The Court 
considers this issue to ba wide of the mark of the critical 
area of inquiry raised by tha motion to suppress. The Court 
is concerned not with whether the informant could in fact 


smell the aroma of the marijuana emanating from the baggage 







in question, but rather with whether the agents had accurately 
reported to the Magistrate tha basis for the informant's 
conclusion and the reasons for the belief that the informant 
was reliable. In this Court's judgment, were it to be 
otherwise, every application for a search warrant baaed 
on tha observations of an absent informant could lead to 
a mini-trial concerned with the testimonial capabilities 

of that individual. This would bs an unwelcomed and unwar¬ 
ranted development. 

Tha motions to suppress the evidence in the foot- 
locker and the blue-gray suitcase on the ground that the 
search warrant was invalid are denied. 

As indicated above the officers al 3 o seined and 
searched a 3uitcasa that was not mentioned in the search 
warrant. A motion to suppress this evidence has also been 
aade. At ths coaaenceneat of the hearing the Court denied 
this motion but upon reflection has reassessed its ruling. 

While it is true that an iten not identified in a search 

t * 

warrant nay properly be seized if ic i s reasonably related 
to the purpose of the search, I believe that this principle 
i3 not applicable here. 

Vnits-i States v. phalli . 470 F.2d 67 (2d Cir. 

1972),cars, denied, 410 U.S. 933 (1973) instructs us chit 
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for such a seizure to be valid it must appear that during 
the course of a lawful search the officer inadvertently 
caa» upon other incriminating evidence, contraband, instru¬ 
mentalities of crime or the like which would be valid 

! 

objects for seizure and which were reasonably related to 
the purpose of the search. This is in substance the so- 
'’plain-view 11 doctrine* Applying its t e rms to the 
situation hare, I find aa an insurmountable obstacle the 
hard fact that the contraband here was singly not in plain 
view. It was contained in a suitcase which night well have 
contained the personal effects of the defendant or simply 
some other articles not subject to seizure. While it to 
true that the circumstances may wall have led the officers 
to suspect that the maroon suitcase al 3 o contained contra¬ 
band, such 3 suspicion, in this Court*s view, is insufficiaat 
to support a warrantless search. 

Accordingly, I conclude that the contraband seized 
-i-j.cia the raaroou suitcase with white trim must be suppressed. 
3. Other Motions 

Other motions by the defendants to sunpres 3 small 
quantities of marijuana seized from their persons and to 
suppress post—arrest statements are daniud since the record 
indicates that they are without merit. Pond was given the 
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Miranda warnings immediately after hia arrest and at laa 3 t 
twice again *-ner carter. Fanelli also received his warnings 
at tne time of his arrest. In this connect!an the Court 
note3 that the government ha3 indicated that it will not 
introduce at trial any post-arre9t statements, if any, made 
by Fanelli. 

The allegations by Pond that he was threatened 
at the DEA office in that ha was told that ha was fortunate 
that ha was apprehended by federal rather than state agents 
since state penalties were much higher the Court finds not 
to have been threatening. There is no testimony at all in 
the record to support Pond's further charge that he wa 3 told 
that unless he cooperated he would be turned over to the 
state autnorities. Finally, the bald assertion, unsupported 
by any other allegations, that the five hour delay in bringing 
Pond before a Magistrate after his arrest wa 3 in and of 
itself unreasonable is totally unpersuasive. In short, 
having taken into consideration all the factors enumerated 
in 13 U.S.C. 33501 this Court finds that the post-arrest 
statements attributed to Fend were voluntarily given. 

C. Conclusion 

The motions to suppress the evidence contained 
in the maroon suitcase are granted. 
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Defendants' ocher motions 








open question. Thi 3 matter will be inquired into prior to 
any disposition of the case. 

SO ORDERED. 

Dated: New York,. New York 
September 30, 1974 



U. S. D. J. 












FOOTNOTE 


1. Tha 3 upperting affidavit road as follows: 

I am a Special Agent of tha Federal Drug 
Enforcement Administration, Department of Justice. 

X have been notified by Special Agent ED 
ttcCSAVY, D.E.A. of the San Diego office that 
a reliable source has informed him: 

1. That a white male in possession of a 
large amount of marijuana has boarded 
A>CSAX Train #40 (The Broadway Limited) 
at San Disgo bound for Penn Station,. 

Hew York, New York, (via Chicago, Illinois) 
scheduled to arrive hers on Friday, 

12-7-73 at 10 a.a, 

2. That the marijuana was carried aboard 
said train in a blue gray suitcase and 
a foot locker bearing pachedalic (sic) 
colors or symbols, and weighing approxi¬ 
mately 50 and 35 pounds respectively. 

3. That 3 aid baggage was checked aboard 
said train at the San Diego Amtrak office 
on 12-4-73 by a passenger identified as 
BILL FOND. 

4. That said Bill Pond i3 described aa white 
mala, approximately 25 years of age, 6*1", 
weighing approximately 200 pounds, long 
blond hair, having a beard. At the time 
of boarding the train he wa3 described a3 
wearing denim pan£3, green pull-over shirt, 
brown jacket and moccasin type shoes. 

5. That said Bill Pond checked tha 3aid two 
pieces of baggage and wa3 given baggage 
receipt tags Nos. 977-017 and 977-013 

for the foot locker and suitcase respectively. 
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ihau said source of this information has 
prcr/cn nimself reliable in the past based 
upon approximately 40 cases leading to 
T ™ »*rasts aad aa a 33r a 3ata recovery 

°r 1* l 32 ana ln 6:10033 2000 pounds, 

xhau said sourco relies among other things 

on an acute sense of smell which has beeS * 
invariobiy accurate in the past detection 
marijuana in similar circumstances as 
those at present. That ha detected mari¬ 
juana under similar circumstances about 
rive weexs ago, and that among his many 

0 f“o-’-^ = l?n f d;:t ® c!:i ? n theTa «« ona saiaura 
120 pounds or aarljoana at Pann 
o„a-ion, :7.7.C. within the past yaar that 
was contained in a foot locker and a suit- 
case under similar conditions as those here. 

That the source is certain he has detected 
tfta OrOma of marijuana emanating from the 
aforementioned baggage and that ba 3 ed on 
a is past cx?er lance, skill 3 and the 
investors developad such as a dispro¬ 
portionate ratio of baggage weight to 
site, he has concluded that a JU r ~* amount 
of marijuana is being transported"™ 

v-iT 3 in, 

Additionally your affiant based on his 
experience has knowledge that San Diego, 
California, ia a convenient transfer po^nt 
for smugglers of marijuana from Mexico/ 

_ ha border of which is but a short distance 
rrcm San Diego. 


/s/ Ceorge Sveihert 
Special Agent 
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